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The Emergency Medical Treatment and Active Labor 
Act (EMTALA) was passed by the US Congress 
in 1986 with the intent to protect patient access to 

emergency medical treatment regardless of insurance or 
socioeconomic status. The original intent of this legisla-
tion was to prevent a phenomenon known as “dumping,” 
in which patients are transferred from private to public 
hospitals due to insurance status. Although originally 
brief by contemporary standards at a mere 4 pages, this 
law is now one of the most comprehensive and significant 
pieces of legislation preventing hospitals from denying pa-
tient access to emergency medical treatment on the basis 
of socioeconomic factors.1 As EMTALA has expanded, 
a number of telemedicine-oriented provisions have been 
added to ensure that patient protections are preserved. Al-
though the legislation has been enforced by the Centers 

for Medicare and Medicaid Services (CMS), with numer-
ous institutions being fined or investigated for violations, 
very little literature or precedent exists regarding the use 
of telemedicine for stabilization of patients presenting to 
the Emergency Department (ED) with regard to compli-
ance with EMTALA.

With the outbreak of the disease caused by the SARS-
CoV-2 virus, more commonly known as COVID-19, 
healthcare in the US saw a dramatic acceleration in the 
adoption and use of telemedicine. Although nonurgent 
medical concerns have been addressed in an outpatient 
setting with telemedicine, patients suffering traumatic in-
juries, such as traumatic brain injury (TBI), have contin-
ued to present to the hospital for evaluation.

Traumatic subarachnoid hemorrhage (tSAH) occurs 
in up to 82% of TBIs every year, and nearly 1.7 million 
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people suffer from mild TBI (mTBI) annually in the US.2 
Although tSAH is a common entity in patients with poly-
trauma, the majority of patients with isolated tSAH do not 
require admission to the hospital and are often discharged 
home without any intervention.2–8 Despite the literature 
reporting a low rate of complications from tSAH, patients 
are often transferred for further evaluation and manage-
ment to a Level I trauma center by facilities that lack in-
house neurosurgical consultation or experience with TBI 
due to fear of neurological deterioration. Although exact 
cost figures vary based on location, these transfers rep-
resent a tremendous cost to the healthcare system,6,9 with 
some studies demonstrating significant cost savings with 
adoption of nontransfer protocols. Patients with TBI rep-
resent a unique population in which telemedicine may be 
used for evaluation and management while complying 
with EMTALA guidelines due to geographic availability 
of neurosurgeons.

The purpose of this study was to evaluate the potential 
to expand the usage of telemedicine in neurotrauma, spe-
cifically mTBI, within the confines of EMTALA. Here, 
we outline the salient aspects of EMTALA and provide 
examples of EMTALA violations involving neurosurgi-
cal care. We also propose a telemedicine protocol for the 
management of mTBI.

EMTALA Provisions
Passed as an unfunded mandate, EMTALA was ini-

tially enacted in response to widespread concern regard-
ing a process in which some hospitals committed financial 
or socioeconomic discrimination against certain patients 
by “dumping” the uninsured on public hospitals.10,11 The 
legislation sought to address this problem by requiring ad-
equate medical screening and medical stabilization of pa-
tients with emergency medical conditions (EMCs) before 
discharge. EMTALA requires hospitals with Medicare/
Medicaid funding to do the following.10–12

• Provide an adequate medical screening examination 
(MSE) to include or exclude an EMC.

• Stabilize the patient’s EMC(s) medically to the best of 
the hospital’s capabilities to the point where their con-
dition will not decline upon transfer.

• Provide timely consultation, treatment, and hospitaliza-
tion for the EMC(s) within the capacity of the treating 
hospital and medical staff by maintaining a list of on-
call physicians.

• Transfer patients to a facility providing a higher level 
of care if necessitated by the EMC(s) and if the benefits 
outweigh the risks. If the receiving hospital has spe-
cialized capabilities greater than the referring hospital, 
they must accept all patients for transfer unless there is 
no physical space in the hospital or necessary equip-
ment is not functioning.

• Report known violations by hospitals and physicians 
for noncompliance with the legislation.
It is the hospital and referring provider’s responsibil-

ity under EMTALA to guarantee timely consultation for 
treatment versus transfer of patients. The referring provid-
er has the ability to determine whether the on-call physi-
cian needs to physically see the patient in the hospital. If 

deemed necessary, the on-call physician must evaluate the 
patient; otherwise it is an EMTALA violation on the part 
of both the consultant and the hospital.

EMTALA provides civil penalties if violated and is en-
forced by the Office of the Inspector General (OIG) for 
the Department of Health and Human Services (DHHS), 
of which the CMS is a part. The law defines an EMC as “a 
medical condition manifesting itself by acute symptoms 
of sufficient severity (including severe pain) such that the 
absence of immediate medical attention could reasonably 
be expected to result in placing the health of the individual 
in serious jeopardy or serious dysfunction of any bodily 
organ or part.”12 Failure to adhere to the above stipulations 
may result in CMS civil penalties for both the hospital 
and the provider. Additionally, although patients are only 
allowed to file lawsuits against hospitals for EMTALA 
violations, physicians may be individually sued for mal-
practice. Many of the provisions listed under EMTALA 
are now nationally considered the standard of care due to 
its widespread enforcement, and as such, physicians found 
to be in violation of EMTALA may reasonably be found 
guilty of malpractice.

Although full data regarding the number of alleged 
EMTALA violations, hospital terminations, and enforce-
ment actions are lacking, the OIG and CMS have pub-
lished incomplete data on this topic. Between 2002 and 
2015, CMS performed 527 investigations of potential 
EMTALA violations.11 Of these investigations, an esti-
mated 167 to 192 resulted in settlements, with an aver-
age reported fine of US$31,733.11,13 Notably, the number of 
EMTALA-related settlements steadily trended downward 
during that period of time. This was an improvement from 
the period of time between 1994 and 1998, when the total 
number of settled violations per year remained relative-
ly stable, with an average of 164 confirmed settlements 
per year.13,14 Between 2013 and 2020, the OIG reported 
81 EMTALA settlements, 4 of which involved cases that 
required neurosurgical consultation (Fig. 1).14 Two allega-
tions were made due to failure of the treating hospital to 
provide an adequate MSE, provide stabilizing treatment, 
and make the decision to transfer to a higher level of care 
in a timely fashion. The other two were due to refusal to 
accept appropriate transfers (Table 1).14

Increased use of telemedicine between institutions 
could provide an avenue to allow treating hospitals to 
provide timely consultation and for receiving hospitals to 
deny inappropriate transfers, without risk of EMTALA 
violation. Adoption of telemedicine has also been demon-
strated to reduce unnecessary transfers and decrease the 
time to necessary neurosurgical intervention.6,15,16 Reduc-
ing unnecessary transfers may also prevent a sense of “fa-
tigue” in receiving hospitals and lower the risk of refusal 
for appropriate transfers. In the subspecialty of neurotrau-
ma, patients with mTBI are frequently subject to overtri-
age to higher levels of care. Protocols to allow hospitals to 
manage patients with mTBI in the absence of a consulting 
neurosurgeon have been derived.17,18 The ability to over-
come geographic and personnel limitations with telemedi-
cine can increase access to neurosurgical experts who can 
assist in evaluation, treatment, and decision-making to 
enable nonspecialist providers to manage mTBI with con-
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fidence. With this in mind, we propose a set of guidelines 
to lay the groundwork for adoption of telemedicine-based 
nontransfer protocols between institutions.

Proposed Guidelines for Telemedicine
The acceleration of telemedicine in the COVID-19 era 

provides an opportunity for significant systemic change 
in neurotrauma on a macrocosmic scale.19–21 Prior to 
COVID-19, multiple studies had already evaluated the use 
of telemedicine in mTBI and demonstrated both safety and 
financial efficacy. Dario et al. used telemedicine to provide 
neurotrauma care to surrounding community medical 
centers by having neurosurgeons at tertiary care centers 
review transmitted clinical data.22 The authors found that 
72% of neurosurgeons responded to consults within the 
first hour and the implementation of this protocol resulted 
in an 84% decrease in the number of patients requiring 

transfers.22 Medeiros de Bustos et al. evaluated a neuro-
logical emergency telemedicine network over 14 years and 
found that for 23,710 patients, interhospital transfer rates 
were reduced by 50% without a significant increase in 
mortality among nontransferred patients. In addition, they 
saved US$4.2 million over the 14-year study period in 
associated costs.9 Levy et al. report that the approximate 
cost of transfer in their region was US$3018, with savings 
of approximately US$38,228 per year over their 6-year 
study period.6 Although no studies exist to demonstrate a 
benefit in reducing the spread of COVID-19 by increasing 
the use of telemedicine, it follows logically that reducing 
the rates of transfer will also reduce the amount of move-
ment of family members for visitation and transport.

The literature supporting conservative management in 
the setting of mTBI is extensive.11,16, 23–30 A meta-analysis 
demonstrated that the need for neurosurgical intervention 
in patients with mTBI and isolated tSAH was 0.0017%, 

FIG. 1. OIG-reported EMTALA settlements from 2013 to 2020. Settlements involving violations that revolved around neurosurgical 
cases are indicated in orange, and total settlements are noted in blue. The numbers on the y-axis represent the number of cases.

TABLE 1. OIG-reported EMTALA settlements including patients requiring neurosurgical evaluation or intervention

Reported Violation

Failed to 
Provide 

MSE

Failed to Provide 
Stabilizing 
Treatment

Failed to Provide 
Appropriate 

Transfer

Refused to Accept 
Appropriate 

Transfer

1. Hospital in North Carolina did not diagnose a patient with a surgery-related 
SDH and the patient was discharged. Additionally, hospital failed to transfer a 
patient with SAH secondary to aneurysmal rupture to an appropriate facility.

Yes Yes Yes No

2. Kentucky hospital discharged a patient without CT head scan. Patient 
returned to ED and was found to have multiple surgery-related skull fractures; 
was transferred promptly at that time.

Yes Yes Yes No

3. Hospital in Ohio failed to accept a patient with acute-on-chronic SDH when 
they had capacity and an in-house neurosurgeon was available. No No No Yes

4. Alabama hospital neurosurgeon was called about an SDH requiring emer-
gency hemicraniectomy. Refused transfer because he believed that the 
patient was brain dead, despite being told that the patient was just intubated 
and paralyzed. Patient was transferred to another facility where they received 
surgical intervention and were discharged to a rehabilitation facility in 5 days.

No No No Yes
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with only 1 death attributed to neurological injury per 
15,327 evaluated patients. Studies by Ashkenazi et al. and 
Levy et al. have demonstrated both the safety and cost-
effectiveness of managing select patients with mTBI and 
associated traumatic intracerebral hemorrhage with tele-
medicine consultations.6,16

Using the groundwork established by these prior stud-
ies, we believe that institutions may be able to use the fol-
lowing items as framework for instituting telemedicine 
consultations to decrease unnecessary transfers of patients 
with mTBI.
1. Factors to consider for patient inclusion:

a. Mild TBI (Glasgow Coma Scale score 13–15)
b. Head CT demonstrating any of the following find-

ings:
i. Minimal or small tSAH
ii. Punctate or minimal contusion/intraparenchy-

mal hemorrhage (< 10 cm3)2,7,8

iii. Thin subdural hematomas (SDHs) without mass 
effect

2. Factors to consider for patient exclusion:
a. Moderate to severe TBI (Glasgow Coma Scale score 

3–12)
b. Presence of coagulopathy (defined by use of an 

antiplatelet or anticoagulant, liver insufficiency, or 
known history of hemophilia)

c. Evidence of a significant mechanism of injury (e.g., 
basilar skull fractures, rhinorrhea, otorrhea, suspect-
ed CSF leaks)

d. Spontaneous intracerebral hemorrhage
e. Head CT demonstrating either of the following:

i. Presence of an SDH > 5 mm in size
ii. Presence of an epidural hematoma

3. The transferring hospital must be able to share radio-
logical imaging for review by the consultant neurosur-
geon in a timely fashion.

4. Telemedicine video consultation technology should be 
available to allow the consultant to examine the patient, 
if requested.

5. At the conclusion of the telemedicine consultation, de-
cisions regarding need and timing of repeat imaging 
and criteria for escalation of care and transfer need to 
be established.

6. The agreement has to be honored with reciprocal 
hospital-approved policies, to minimize the risk of an 
EMTALA violation if it is perceived that an appropriate 
transfer was refused or a timely transfer was delayed.

Barriers to Telemedicine in Neurotrauma
There are a number of barriers to the widespread adop-

tion of telemedicine services, such as concerns with po-
tential medicolegal vulnerabilities, including liability and 
credentialing. Herein we limit the discussion to liability 
with regard to federal regulations set by EMTALA. As 
demonstrated above, EMTALA violations within the field 
of neurosurgery included cases in which there was either a 
failure to appropriately stabilize and transfer or failure to 
accept a patient in whom neurosurgical intervention was 
warranted. These violations of federal law can put neu-

rosurgeons and their institutions at risk for nonmonetary 
sanctions, fines, and civil lawsuits. At this time, there is 
not a uniform standard of care for the implementation of 
telemedicine in neurotrauma.

As the practice of telemedicine grows, so do medico-
legal risks associated with virtual care. However, this is 
an area in which EMTALA itself is particularly ambigu-
ous, because telemedicine consultation was not yet widely 
available when the Act was instituted as law. As of 2004, 
additional guidelines were issued that allowed for the use 
of telemedicine services when patients were unable to be 
physically assessed due to geography.31 Other permissible 
situations include when patients initially present to hospi-
tals located in areas in which there is a professional short-
age or counties outside of metropolitan statistical areas.31 
This concept was reinforced by a 2020 CMS memo regard-
ing EMTALA after the COVID-19 outbreak that stated, 
“Hospitals may use telehealth equipment to perform the 
MSE by qualified medical personnel. The qualified medi-
cal personnel may be on campus (and using telehealth to 
self-contain) or offsite (due to staffing shortages).”32 

The primary means of ensuring EMTALA compliance 
while implementing telemedicine programs is incorporat-
ing clear clinical details into the service contracts between 
institutions in order to define the division of labor and li-
ability.33 EMTALA requires policies governing the use of 
telemedicine providers to be set in writing, with specific 
details regarding the scope of services that can be pro-
vided and transfer protocols. It is in the service contract 
that agreements regarding liability can be decided upon 
in advance. Ideally, both parties would share mutual re-
sponsibility for instituting appropriate patient care. By 
encouraging shared, equitable responsibility, we hope to 
increase participation from consulting neurosurgeons and 
to establish improved and timely access to a knowledge-
able expert, with the option to transfer if necessary. Imple-
mentation of protocols using our proposed framework can 
improve the initial evaluation and stabilization of patients 
and streamline the interfacility transfer process, while re-
assuring providers and institutions that they remain com-
pliant with EMTALA.

Other barriers to adoption of telemedicine include 
technical and logistical difficulties between different 
healthcare systems. Regional protocols, hospital agree-
ments, and technology both to facilitate the video call and 
to easily share imaging between the referring and consult-
ing provider are all necessary before telemedicine proto-
cols can be implemented.

Conclusions
EMTALA protects access to emergency care for all 

patients regardless of socioeconomic status, while leaving 
room for the adoption of new technologies. The COVID-19 
pandemic has resulted in an accelerated adoption of tele-
medicine services across medical specialties and settings. 
The national response to this pandemic has created many 
exceptions that have allowed for this rapid adoption of new 
practices. Neurotrauma specialists should take this op-
portunity to establish pathways and guidelines to expand 
the availability of neurosurgical services where there is 
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inadequate coverage due to the geographical distribution 
of neurosurgeons. If implemented properly, telemedicine 
protocols would allow for appropriate evaluation, triage, 
reassessment, and disposition of such patients while re-
ducing the cost of transfer and increasing the comfort of 
the referring hospital emergency physicians. If done prop-
erly, such protocols can be implemented while ensuring 
compliance with EMTALA.
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